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In The United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

THE CALIFORNIA FRUIT CANNERS'
\

ASSOCIATION, a Corporation (plain-

tiff),

Plaintiff in Error.

vs. No. 1863

CHARLES H. LILLY, doing business as

C. H. LILLY & COMPANY (defendant),

Defendant in Error,
j

UPON WRIT OF ERROR TO UNITED STATES CIR-

CUIT COURT, WESTERN DISTRICT OF
WASHINGTON, NORTHERN DIVISION.

BRIEF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

The original complaint in this case contained two

causes of action : one, on an unpaid balance of an account



for goods, wares and merchandise sold and delivered by

plaintiff in error (plaintiff below) to defendant in error

(defendant below) nnder contracts set out in full; and

the second cause of action, on an account stated in writ-

ing between plantitf and defendant upon which a balance

(in the same amount as in the first cause of actionJ was

found due from defendant to plaintiff which defendant

agreed in writing to pay, but which defendant had failed

to pay.

On motion of defendant the court entered an order,

over the objection of plaintiif, requiring the plaintiff to

elect upon which cause of action in the complaint it would

sue; whereupon an amended complaint was filed contain-

ing the cause of action on the account stated as set forth

in the second cause of action in the original complaint.

Before issue was joined the defendant demanded and

plaintiff furnished a copy of the account stated and of

the agreement to pay the same. (Record, pp. 3G, 37, 38

and 39.)

The defendant filed his answer denying the account

stated and agreement to pay; setting u]) as affinnative

defense that he had been induced by fraud of phiintiff

to agree to pay for certain goods plaintiff had represented

it had stored in warehouses subject to defendant's order;

and setting u]) as a second affirmative defense and coun-

terclaim (1) lliat he had been induced by fraud of ])lain-

tiff to agree to ])ay for certain goods plainti Ifliad repre-
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sented it had stored in warehouses subject to defendant's

order; (2) that plaintiff had confessed that the goods

were not of the grade or quality represented to defend-

ant; and (3) had agreed to remedy defect and reimburse

defendant damages or injury caused thereby; but (4) had

failed to comply with its said agreement; and (5) that

defendant, before discovering that the goods were not

up to quality, liad received and paid for a large quantity

of the goods; and (6) had sold and distributed the same

to his customers representing them of grade and quality

represented by plaintiff; (7) that subsequent to rendition

of the account by plaintiff to defendant, as claimed by

X^laintiff, the goods were repudiated by defendant's cus-

tomers and in many instances returned to defendant;

(8) that defendant's customers refused to pay for the

same; and {9) that in consequence thereof and by reason

of the deficiency of grade and quality of the goods de-

fendant had been damaged, in the amount of which dam-

ages he prayed judgment against plaintiff.

The plaintiff's reply denied each and every allega-

tion contained in the first and second affirmative defense

and counterclaim.

Subsequent to issue being joined and at a time prior

to the trial, the depositions of S. L. Goldsmith, W. F.

McMillin and others, witnesses on behalf of plaintiff,

were taken in support of the allegations of the amended

complaint as to the account stated and the agreement
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to pay, the balance found due thereby, and the non-pay-

ment thereof.

At the trial the depositions were read in evidence and

the exhibits attached to the depositions offered and re-

ceived in evidence.

At the trial the order of reading the deposition of

Goldsmith and ^Ic^[illin. and offering Exhibit Xo. 2 (the

account stated^ in evidence, was as follows

:

1. Direct examination of Goldsmith.

2. Direct examination of McMillin.

3. Exhibit Xo. 2 (account stated) off'ered and re-

ceived in evidence (Record, p. 93).

4. Cross examination of McMillin.

5. Cross examination of Goldsmith. (Record, p.

76.)

The depositions of plaintiff's witnesses, together with

Exhibits Xos. 1, 2, 3 and 4, excluding Goldsmith's cross

examination, tended to show, sufficiently to go to the

jur}\

(a) Transactions between the parties upon which

an account stated could be based;

(b) An account stated in writing between the par-

ties upon which a balance was found due from defendant

to plaintiff;
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(c) An agreement in writing on the part of de-

fendant to pay plaintiff that balance

;

(d) A failure of defendant to pay that balance.

The cross examination of Goldsmith, read and ad-

mitted in evidence at the trial by the court over the ob-

jection of plaintiff, tended to show: that the goods in

question were stored in warehouses until payments were

made by defendant; that they were stored in stacks,

stacked in large stacks ; there were a good many thousand

cans; that as orders came in they were labeled, cased

and shipped, and in the meantime they were in stacks;

that the goods were stored in stacks with other goods;

that the goods belonged to the plaintiff and were the prop-

erty of the plaintiff and were stored for account of de-

fendant until they were paid for.

This testimony of Goldsmith, on cross examination

tending to this showing, was elicited in response to ques-

tions propounded by defendant touching particular items

of the account stated. Exhibit No. 2, which at the time of

such cross examination had been identified by Goldsmith

but had not been offered or received in e^ddence and con-

cerning which particular items or the goods they related

to, Goldsmith had not been interrogated on his direct

examination.

At the close of the reading of the depositions, and the

offering and reception of Exhibits Nos. 1 to 5, inclusive,

in evidence, the plaintiff rested; whereupon defendant
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moved to strike the testimony contained in the deposi-

tions, which motion was denied by the court; whereupon

defendant moved for a non-suit, which was granted, and

the jury was discharged from further consideration of

the case.

Thereafter a petition for a new trial was interposed

by plaintiff and denied by the court ; whereupon upon mo-

tion of defendant a judgment of dismissal was entered by

the court dismissing said cause.

The plaintiff brings error to this court.

ASSIGNMENT OF ERROES.

The following is the specification of errors upon the

part of the Circuit Court relied upon, alleged and in-

tended to be urged upon this appeal.

I.

The court erred in overruling plaintiff^s objection,

as not proper cross-examination, to the following ques-

tion propounded by defendant to the witness S. L. Gold-

stein, on cross-examination

:

Q. Does it or does it not mean that you have claimed

to have that much merchandise on storage in your ware-
house at that date belonging to C. II. Lilly & Com])any?

To which tlie witness answered:

A. Those goods iK^long to the California Fruit Can-

ners' Association and are stored in the warehouse until

])a5rments are made by Lilly & Company.
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To which ruling of the court the plaintiff excepted.

II.

The court erred in overruling plaintiff's objection

as not proper cross-examination, to the following ques-

tion propounded by defendant to the witness S. L. Gold-

stein on cross-examination:

Q. Then is that the case with each item of merchan-
dise on that statement!

To which the witness answered:

A. You are speaking of the warehouse goods I

To which counsel for defendant replied: Yes, sir.

To which the witness answered:

A. These goods were charged to Lilly & Company
and held for payment.

To which ruling of the court plaintiif excepted.

III.

The court erred in overruling plaintiff's objection

as not proper cross-examination, to the following ques-

tion propounded by defendant to the witness S. L. Gold-

stein on cross-examination:

Q. Then your statement that the goods did not be-

long to Lilly & Company, but were stored until paid for

by them, is that or is that not correct f

To which the witness answered:
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A. I said the goods were charged to Lilly & Com-
pany and they are not their property until they are paid
for.

To which ruling of the court plaintiff excepted.

IV.

The court erred in overruling plaintiff's objection

as not proper cross-examination and as calling for a con-

clusion of the witness to the following question pro-

pounded by defendant to the witness S. L. Goldstein, on

cross-examination

:

Q. None of the merchandise items, then, on this

statement is the property of Lilly Company.

To which counsel for defendant added the further

question

:

Q. Is that what I am to understand?

To which the witness answered:

A. As I said before, they are stored for Lilly &

Company until payments are made.

To which ruling of the court plaintiff excepted.

V.

The court eiTed in overruling plaintiff's objection,

as not pro]ier cross-examination and as calling for a

conclusion of the witness to the following question pro-

pounded by defendant to the witness 8. L. Goldstein as

cross-examination

:
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Q. Stored how, as security for the payments—for

the accounts ?

To which ruling of the court plaintiff excepted.

VI.

The court erred in overruling plaintiff's objection,

as not proper cross-examination, to the following ques-

tion, propounded by defendant to the witness S. L. Gold-

stein on cross-examination:

Q. Or as Lilly & Company's property?

To which the witness answered:

A. Stored for account of Lilly & Company until

they are paid.

To which ruling of the court plaintiff excepted.

VII.

The court erred in overruling plaintiff's objection,

as not proper cross-examination, and it does not appear

the witness is qualified to answer the question, to the fol-

lowing question propounded to the witness S. L. Gold-

stein on cross-examination:

Q. Where were the goods stored!

To which the witness answered:

A. They were stored in one or more of our ware-
houses.

To which ruling of the court plaintiff excepted.
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VIII.

The court erred in overruling plaintiff's objection,

as not proper cross-examination to the following ques-

tion propounded by defendant to the witness S. L. Gold-

stein on cross-examination:

Q. Kindly state which warehouse.

To which the witness answered:

A. I stated in one or more of our warehouses, we
have a number of them.

To which ruling of the court plaintiff excepted.

TX.

The court erred in overruling plaintiff's objection,

as not proper cross- examination, to the following ques-

tion propounded by defendant to the witness S. L. Gold-

stein on cross-examination:

Q. Kindly state in which warehouse and the loca-

tion thereof

I

To which the witness answered:

A. I told you in one or more of our warehouses;

we have a number of warehouses distributed throughout

the State of California.

To which ruling of the court plaintiff excepted.

X.

The court erred in overruling plaintiff's objection,

as not proper cross-examination, to the following ques-
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tion propounded by defendant to the witness S. L. Gold-

stein on cross-examination:

Q. Read the question. (Last question read.)

To which the witness answered:

A. We have a number of warehouses

—

To which ruling of the court plaintiff excepted.

XI.

The court erred in overruling plaintiff's objection,

as not proper cross-examination, to the following ques-

tion propounded by defendant to the witness S. L. Gold-

stein on cross-examination:

Q. Answer the question.

The NOTARY (Mr. SESSIONS).—Mr. Goldstein,

if you know the warehouse in which these goods were

stored, please state, and if you do not, please state that

you do not.

To which the witness answered:

A. I don't know which particular warehouse.

To which ruling of the court plaintiff excepted.

XII.

The court erred in overruling plaintiff's objection,

as not proper cross-examination, to the following ques-

tion propounded by defendant to the witness S. L. Gold-

stein on cross-examination:
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Q. How do yon know whether they are stored at all

anywhere ?

To which the witness answered:

A. We reserve a certain amount—when goods are

billed up to a customer they are reseiwed and stored at

one or more of our warehouses, and I know that our
books are kept correctly and that goods are withheld for

customers to whom thev mav be charged.

To which ruling of the court plaintiff excepted.

XIII.

The court erred in overruling plaintiff's objection,

as not proper cross-examination, to the following ques-

tion propounded by the defendant to the witness S. L.

Goldstein on cross-examination

:

Q. Does your books show in what warehouse these

particular goods you have been testifying about are

stored ?

To which the witness answered:

A. That 1 can't tell.

To which ruling of the court plaintiff excepted.

XIV.

The court erred in overruling plaintiff's objection,

as not proper cross-examination, to the following ques-

tions propounded by the defendant to the witness S. L.

Goldstein on cross-examination:
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Q. Does the statement on the books with which
yon compared this statement as yon have testified to

hitherto, show where these goods are stored?

To which the witness answered:

A. That I can't tell.,

To which ruling of the court plaintiff excepted.

XV.

The court erred in overruling plaintiff's objection,

as not proper cross-examination, to the following ques-

tion propounded by defendant to the witness S. L. Gold-

stein on cross-examination:

Q. Kindly state the names, number and place of

your various warehouses?

To which the witness answered:

A. We have two warehouses here.

Mr. GOI^HAM.—A\^iat do you mean by here?

A. San Francisco—shall I state all the warehouses
we have?

Mr. GORHAM.—That is the question.

A. One in Oakland, one in San Leandro, one in

Healdsburg, one in Santa Rosa, one in Stockton, one in

Sacramento, one in Visalia, one in Fresno, one in Han-
ford, one in Los Angeles, Marj^sville, Cliico—that is all I

can remember.

To which ruling of the court plaintiff excepted.
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XYl.

The coiiii; erred in overruling plaintiff's objection,

as not proper cross-examination, to the following ques-

tion i^ropounded by defendant to the witness S. L. Gold-

stein on cross-examination:

Q. Kindly give us the location of the two ware-
houses in San Francisco?

To which the witness answered:

A. One is Francisco and Taylor, the other North
Point Street.

To which ruling of the court plaintiff excepted.

XVTT

The court erred in overruling plaintiff's objection,

as not proper cross-examination, to the following ques-

tion propounded by defendant to witness S. L. Goldstein

on cross-examination

:

Q. Have you ever seen these goods in person?

To wliich the witness answered;

A. These goods are stored in our wareliouse.

To wliich ruling of the court j^laintiff excepted.

XVIII.

The court erred in overruling plaintiff's objection,

as not proper cross-examination, to the following ques-

tion propounded by defendant to the witness S. L. Gold-

stein on cross-examination:
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Q. Well, have you?

To which the witness answered;

A. I might have seen them.

To which ruling of the court plaintiff excepted.

XIX.

The court erred in overruling plaintiff ^s objection,

as not proper cross-examination, to the following ques-

tion propounded by defendant to witness S. L. Gold-

stein on cross-examination:

Ql Then I understand you, you are testifying to

the last question as to your custom!

Mr. ALLEN.—Is that correct!

To which the witness answered:

A. Yes, sir.

To which ruling of the court plaintiff excepted.

XX.

The court erred in overruling plaintiff's objection,

as not proper cross-examination, to the following ques-

tion propounded by defendant to the witness S. L. Gold-

stein on cross-examination:

Q. And so far as you know, the usual custom that

you just testified to was followed in the case at bar?

To which the witness answered:
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A. It is followed in every case.

To which ruling of the court plaintiff excepted.

XXT.

The court erred in overruling plaintiff's objection,

as not proper cross-examination, the following question

propounded by defendant to witness S. L. Goldstein on

cross- examination:

Q. Then are you—am T to understand that you are

testifying that in the case referred to—merchandise re-

ferred to in the statement, Plaintiff's Exliibit No. 2, the

goods were never segregated and stored separately and
distinctly from other goods as the goods of C. H. Lilly

& Company?

To which the witness answered.*

A. As I stated before they are stored in stacks.

Mr. ALLEN.—Repeat the question. (Last question

read.)

A. I answered the question ; all our goods are stored

in the stocks until ordered out.

To which ruling of the court plaintiff excepted.

XXII.

The court erred in overruling plaintiff's objection,

as not proper cross-examination, to the following ques-

tion propounded by defendant to tlie witness S. L. Gold-

stein on cross-examination

:
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Q. In answering this last question you mean to

infer that the goods referred to in Plaintiff's Exhibit
No. 2 were the goods of the California Fruit Canners
Association and stored with all their other goods ?

To which the witness answered:

A. The property of the California Canners Associa-
tion and is stored in stacks with other goods.

To which ruling of the court plaintiff excepted.

XXIII.

The court erred in granting the motion of defendant

for a nonsuit to which ruling of the court the plaintiff ex-

cepted.

XXIV.

The court erred in making, rendering and entering

the order and judgment of dismissal, of date January 27,

1910, to which order and judgment plaintiff' excepted.

XXV.

The court erred in granting defendant's motion for

an order requiring the plaintiff herein to elect upon which

cause of action set forth in its complaint it would sue on,

and that after the plaintiff should have made such elec-

tion that the other cause of action be stricken from the

complaint, to which ruling of the court plaintiff excepted.

XXVI.

The court erred in making and entering its order of

August 30, 1909, granting defendant's motion to require
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plaintiff to elect as to which of the two causes of action

set forth in its complaint it would rely upon, to which

order plaintiff excepted.

The proposition of law and fact for which we contend

are:

POINTS AND AUTHORITIES.

I.

AN ACCOUNT WAS STATED BETWEEN THE
PARTIES.

On April 29th, 1908, plaintiff in error wrote defend-

ant in error, enclosing a statement of account showing

that there was due Nineteen Thousand One Hundred

Eighty-Five and 87/100 Dollars ($19,185.87).

^^S. L. G. K. N. F.

April 29th, 1908.

C. H. Lilly & Co., Seattle, Wash.

Gentlemen: We enclose herewith statement of your
account, and must respectfully insist upon your prompt
reply with remittance.

You must concede that we have been more than lib-

eral in letting the account stand so long, and we feel that

any fair consideration will insure immediate payment.
We are mindful of the unfortunate market conditions

which doubtless hindered the sale of these goods, but you
must realize that these conditions ])revailed throughout
the countr3^ We had to pocket a heavy loss on goods
])acke(l in anticipation of normal trade in the Winter and
S])iMiig, aud we camiot afford to let tliis account run
longer. We have obligations to meet, and must insist

ujjon our customers meeting tlu^ir obligations to us.
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Asking the favor of an immediate reply with remit-

tance, we remain, Yours very truly,

CALIFORNIA FRUIT CANNERS ASSN.
Per

Treasurer.

PLAINTIFF'S EXHIBIT NO. 2.

STATEMENT.

San Francisco, April 29th, 1908.

California Fruit Canners Association.

M. C. H. lilLLY & CO.
Seattle, Washington.

In Account With
CALIFORNIA FRUIT CANNERS' ASSOCIATION.
Nov. 1. To Mdse., W. H. a-c $ 6,000.00

1.
'' '' 1,200.00

1.
'' '' 968.75

1.
" " 248.75

Dec. 5. To Storage 15.00
^' 5.

'' 75.00
'' 31. To Mdse 10,699.60

Jan. 2. To Storage 87.25
^' 2

"
- 18.25

Apr. L '' 166.39
^' 24 ''

- - 166.39— $19,645.38

Feb. 26. Bv claim Feb. 12 4.28
'' 29. By Mdse. W. H. a-c 842.17 846.45

$18,798.93

Apr. 29. To interest bal. to date 386.94

$19,185.87

To C. H. B. Mailed (Copy to C. B. C.

4-29 4-29 3-29-9)

And on May 7th, 1908, plaintiff received a reply dated

at Seattle, May 4th, 1908, acknowledging receipt of the

letter of April 29th and stating:
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'^We have your favor of Apr. 29tli and in reply beg
to say we will endeavor to send you a substantial remit-

tance on this account during the ensuing month. We are
badly overloaded on canned goods as you undoubtedly
know, and have been endeavoring to make some terms,

on the goods which you are holding in the warehouse for

us, but without success to date."

(Trans. Pages 102-105, Plaintiff's Exhibits No?. 1-'J-^.)

^'An account stated is an agreement between parties

who have had previous transactions of a monetary char-

acter, that all the items of the accounts representing such
transactions are true and that the balance struck is cor-

rect, together with a promise, express or implied, for the

payment of such balance.''

1 Am. & Eng. Enc. of Law and Practice^ p. 688.

^'The meeting of the minds of the parties upon the

correctness of an account stated is usually the result of

a statement of account by one party and an acquiescence
therein by the other. The form of the acquiescence or

assent is, however, immaterial, and may be implied from
the conduct of the parties and the circumstances of the

case."

Idem P. 693.

Tn Henry v. March, 75 Cal. 566, the action was on an

account stated. Plaintiff's witnesses testified that the

account was made up and presented to the defendant, who

went over it wnth the expert, and *'made no objections

whatever to the account," from the time it was presented

to him in August, 1881, ** until after tlie suit was brought"

on November 25th, 1881.

This was held to be a sufficient acquiescence from

which to imply an assent.
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The court said (p. 567)

:

"This was a sufficient acquiescence from which to

impl}^ an assent. It seems to be well settled that the as-

sent may be implied. In Terry v. Sickles, 13 Cal. 427, the

court, per Cope, J., said: *If the account be sent to the

debtor, and he does not object to it within a reasonable

time, his acquiescence will be taken as an admission that

the account is truly stated.' In relation to this subject

Judge Story says: 'It is sufficient if it has been exam-
ined and accepted by both parties, and this acceptance

need not be express, but may be implied from circum-

stances. Between merchants at home, an account which
has been presented and no objection made thereto after

the lapse of several posts is tre^^ted, under ordinary cir-

cumstances, as being- by acquiescence a stated account.

Between merchants in diff'erent countries a rule founded
in similar considerations prevails. If an account has been
transmitted from the one to the other and no objection

is made after several opportunities of writng have oc-

curred, it is treated as an acquiescence in the correctness

of the account transmitted, and therefore it is deemed
a stated account.' (1 Story's Eq. Jur., sec. 526.). The
sam.e rule is laid down bv Greenleaf. (2 Greenl. Ev.,

sec. 126.)"

In Spelhnan v. Muehfeld, (166 N. Y. 245), 59 N. E.

817, Parker, C. J., speaking for the court, said

:

''Plaintiff*, as receiver of a corporation of which
defendant was formerly president, sought to recover u]3on

an account stated. After the testimony was all in, the

trial court dismissed the complaint, and the appellate

divisiion, in affirming the judgment entered ^thereon,

held that the plaintiff had failed to establish a cause of

action. With such determinaton there would be no op-
portunity for quarrel, provided it was necessary, in order
to make out the plaintiff's case, that he should show an
express assent to the correctness of the account. The
case has heretofore been considered apparently on the
theory that one who seeks to prove an ac<?ount stated as-

sumes that burden. But this is not so, for it is quite suf-
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ficient for a party to prove facts from which an assent
may be implied, and the cases, with which the reports
abound, present nearly, if not quite, as many instances in
which the plaintiff has relied upon facts from which it

was asked that an assent to the account should be im-.
plied as where it was claimed that an express assent had
been proved. The rule governing- accounts stated arose
from the practice of merchants, and was first applied by
courts of chancery to merchants only; but after a time it

was extended to cases at law. As between merchants at
home, an account which had been presented, and no ob-
jection made thereto, was, after the lapse of several posts,
treated under ordinary circumstances as being bv ac-
quiescence a stated account ( Sherman v. Sherman, 2
Vern. 276) ; while between merchants in different coun-
tries a longer time was given. But, if no objection was
made after several opportunities of writing, it was con-
sidered an acquiescence. Willis v. Jernegan, 2 Atk. 251;
Tickel V. Short, 2 Ves. Sr. 239. And so when Judge Storv
came to write upon this subject he said, 'What is a rea-
sonable time is to be judged of by the habits of business
at home and abroad.' 1 Story, Eq. Journal, sec. 526.
While the rule has been confined in some jurisdictions to
merchants, it has in most of the states of this country
been extended to all classes; and it is so in this jurisdic-
tion, with the possible exception that the courts have not
attempted to lay down any general test bv which to
determine what constitutes a reasonable time for the re-
tention of an account in order to make it an account
stated. In Lockwood r. Thome, 11 X. Y. 170, Judge
Parker, writing for the court, asserted the general rule
to be that, where an account showing a balance is render-
ed, the party receiving it is bound within a reasonable
time to examine it, and object if he dispute its correst-
ness. If he omit to do so, he will be deemed from his
silence to have acquiesced, and will be bound bv it as an
account stated, in absence of proof of fraud or mistake.
Tn such a case the assent is not exi)ressed, but it is implied
from the fact of a retention of the account for a ])eriod
of time without objection to any of its items. The mere
retention of an account without objection for a reason-
a}>le length of time is said to prima facie establish assent
to its correctness by the party receiving it, l)ut this may
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be overborne by proof of circumstances tending to a con-

trary inference. Lochivood v. Thome, 18 N. Y. 285.

Therefore, while the proposition is correctly laid down in

Volkening v. Be Graaf, 81 N. Y. 268, that 'an account

stated is an account balanced and rendered, with an as-

sent to the balance, express or implied, so that the de-

mand is essentially the same as if a promissory note had
been given for the balance,' nevertheless, in proving an
account stated, 'it is not necessary to show an express
examination of the respective demands or claims of the

parties, or an express agreement to the final adjustment.
All this may be implied from circumstances.' Lockwood
V. Thome, 18 N. Y. 285, 288. In the same case it is said

that: 'An account stated or settled is a mere admission
that the account is correct. It is not an estoppel. The
account is still open to impeachment for mistakes or er-

rors. Its eifect is to establish priwa facie the accuracy
of the items without other proof.' These authorities

were recently approved in Brake Co. v. Brosser, 157 N.
Y. 289, 51 N. E. 986, and in the course of the opinion, the
necessity of an assent being under consideration, it was
said, 'It need not be by direct and express assent, but
such assent ma^^ be implied from, the circumstances.' "

Mayhervy v. Cook, 121 Cal. 588.

Auzerais v. Naglee, 74 Cal. 60.

Lockwood V. Thome, 11 N. Y. 170.

IT.

PLAINTIFF MADE A PRIMA FACIE CASE

WHEN IT PEOVEl) THE SENDING OF A STATE-

MENT OF ACCOUNT AND DEFENDANT'S AC-

QUIESCENCE IN ITS CORRECTNESS AND DESIRE

TO MAKE A PAYMENT THEREON.

The answer denied that an account was stated be-

tween plaintiff and defendant, and in two affirmative
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defences alleged that plaintili had made certain false

representations, with respect to the goods being subject

to its order and as to the quality of them. In order,

therefore, to establish a prima facie case, plaintiif was

only required to prove the sending of the account, which,

of course, showed that previous transactions of a mone-

tary character had existed between the parties, and de-

fendant's acquiesence in the correctness of the account.

In Bavr v. Lake, 126 S. AV., 755, the court said at p.

757:

**Tlie theory of the law is that an account stated is

in the nature of a new promise or undertaking, and
raises a new cause of action between the parties. 1 A)n.

(& Eng. Enc. Lair (2nd Ed.) 456; Cape Giradeau, etc. R.
R. Co. V. Kimmel, bS Mo. 83: Koegal v. Girens, 79 Mo.
77; Columbia Brewing Co. v. Berney, 90 Mo. App. 96;

Burger v. Burger, 34 Mo. App. 153. In view of the prin-

ciple thus established, the law forbids an inquiry into

the validity of the items composing the original cause

of action, which ([uestion is merged in the new promise
on the stated account, except upon valid grounds afford-

ing relief in other contractual matters, such as fraud,

accident, or mistake. The very purpose of an accoimt

stated is to foreclose matters of dis})ute with respect to

the various items thereof which afford the consideration

for the new promise involved in the stated account, and
therefore the law forbids an inquiry into the validity of

a i)ortion of the items of which the original cause of ac-

tion was composed unless it be on the grounds of fraud,

accident, or mistake. That is to say, the validity of por-

tions of the original account may not be required into

under a general denial. Cobimhia Brewing Co. i\

Berneii, 90 Mo. Ap]). 96; 1 Knc. PI. d Pr., 89; Marti}) r.

Bcchwiih, 4 Wis. 219; }yarner v. MyricJc, 16 Minn. 91

(Gil. 81) ; Moody v. Thwiug, 46 ^linn. 511, 49 N. W. 229;

lAm,if' Enq. Enc. Law (2nd VA.) 456.''
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'

' An account stated is in the nature of a new promise
or undertaking, and raises a new cause of action between
the parties. Accordingly, an action thereon is not
founded upon the original items, but upon the balance
agreed to by the parties, and, therefore, it is not necessary
in such an action to prove the items of the original ac-

count, nor can the items of the original cause of action

be inquired into unless ground is laid for opening, falsify-

ing, or surcharging the account."

, 1 Enc. L. S P., 716 et seq.

Green v. Thornton, 96 (Jal. 67, 30 Pac. 965.

McCarthy v. Mt. Tecarhe Land Co., Ill Cal. 328,

43 Pac. 956.

Converse v. Scott, 137 Cal. 239, 70 Pac. 13.

Auzerais v. Naglee, 74 Cal. 60.

In Green v. Thornton, 96 Cal. 67 (30 Pac. 965^, the

court said (page 71 et seq.) :

"An account stated is defined by Bouvier to be ^an
agreed balance of accounts; an account which has been
examined and accepted by the parties.' It implies an ad-

mission that the account is correct, and that the balance
struck is due and owing from one party to the others.

And its effect is to establisli prima facie the accuracy of

the items without other proof, and to constitute a new
contract on which an action will lie. {Auzearis v. Naglee,
74CaL60)."

Samson v. Freedman, (102 N. Y. 699) 7 N. E. 419.

Runt V. Stockton Lmnher Co., (113 Ala. 387), 21

So. 454.

Cross V. Sacramento Savings Bank, 66 Cal. 462;

6 Pac. 94.

Lanier v. Union Mtg. Etc. Co., (64 Ark. 39), 40
S. W. 466.
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McKinster v. Hitchcock, (19 Neb. 100), 26 N. W.

705.

Gordon v. Frazer, 13 App. Cas. 382; (D. C).

In Dick V. Zimmerman, (207 111. 636), 69 N. E. 754,

an action was brought in assumpsit. Declaration con-

sisted of the common counts and attached thereto was a

copy of the account sued on. Appellee introduced no

evidence to prove the items of account, but relied solely

on an account stated, and it appeared from his testimony

that, at the request of appellant, he had submitted the ac-

count to him and that, after an examination thereof, ap-

pellant conceded it to be correct and promised to pay it.

Appellant, on his cross-examination of appellee, attempt-

ed to show the transaction out of which the account arose,

to show that the items were not correct; but the court

refused to permit hhn to do so, stating that there wns no-

thing to cross-examine him about except the interviews

and the letters.

The court said (p. 755):

^'This suit was tried on the part of the plaintiff upon
that count of the narr. declaring upon account stated.

He testified in his own behalf to interviews with the de-

fendant, in which the account was ])resented to the de-

fendant, discussed between them, agreed upon as correct,

and that in the last of these intei'\^iews defendant, agreed
to pay the balance shown by the statement of the account,

and ])laintiff also testified to the writing of three letters

by himself to the defendant, copies of which were ad-

mitted in evidence, and to othei* matters tending to show
that the d(ifendant received each of the three letters. On
cross-examination connsel for dc^fendant sought to ex-
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amine plaintiff regarding the correctness of certain items

included in the account. The court sustained an objec-

tion, saying; ^ There is nothing to cross-examine him
about except these interviews he has testified to and these

letters;' and it is urged that the right of cross-examina-

tion was thereby improperly limited, and that, in any
event, the remark of the court was improper, for the rea-

son that the jury would conclude therefrom that the onty
matters for determination in the case were in reference

to the interviews and the letters about which plaintiff had
testified. The ruling was correct. Plaintiff was not ask-

ing to recover upon the original account, but upon the

alleged agreement or account stated, by which the amount
due was fi^xed. ^Tn an action upon an account stated, the

original form or evidence of the debt is unimportant,
for the stating of the account changes the character of

the cause of action, and is in the nature of a new under-
taking. The account is founded, not upon the original

contract, but upon the promise to pay the balance ascer-

tained.' Throop V. Sheruood, 4 Oilman 92.

^'Plaintiff had testified only in reference to the inter-

views, resulting, as he said, in an agreement fixing the

sum due, and in relation to the letters, and the cross-

examination was properly confined to the same matters.
The remark of the court was a terse and accurate state-

ment of the law applicable to the situation, and could
have had no prejudicial effect with the jury, because the

defendant was afterwards permitted to offer evidence
showing the condition of the accounts between the parties

on his theory of the case."

HI.

THE GIST OP THE ACTION IS THE AGREE-

MENT TO OR ACQUIESCENCE IN THE CORRECT-

NESS OF THE ACCOUNT. PLAINTIFF DID NOT
NEED TO SHOW THE NATURE OF THE ORIGIN-

AL TRANSACTION.
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In Hale v. Hale, ^^ X. W. 652 (14 S. D. 644), an ac-

tion upon an acconnt stated, the court said (p. 651):

*^As a recovery did not depend upon the various
items of indebtedness arising from former transactions,

but upon the agreement of the parties subsequently made,
and which constitutes an account stated, the court very
properly rejected testimony relating to the original sub-

ject-matter, and the assignments of error relating there-

to are without merit."

In Jacksonville M. d: P. Ry., Etc. Co. v. Waniner,

16 So. 898, (35 Fla. 197), the court said, in sj^jeaking of

the e\^dence as to an account stated, (p. 899)

:

**It is not necessary in proving an account stated,

the gist of which consists in the agreement to or acquies-

ence in the coiTectness of the account by the other pai*ty,

to first show the books of original entr^' from which the

account agreed upon by the parties was made up. The
very object in rendering, stating, and settling accounts
is to avoid the necessity of making such proof."

Dick V. Zimmerman (supra).

TV.

the court ekred ix admittixg certaix

evidexce, hereafter particularly re-

ferrp:d to, elicited from the avitxes^s

goldsteix ox cr0s8-examixati0x.

S. L. Goldstein was called as a witness on behalf of

the plaintiff in error, and, on his direct examination,

testified to the folloiwng facts:

That he was treasurer of the ]>laintiff in error cor-

poration and that, as such treasurer, it was his duty to
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forward to customers any large overdue statements, to-

gether with a personal letter; that there was in 1908 a

custom of the plaintitf in error of keeping carbon copies

of all correspondence, and that Plaintiff's Exhibit No. 1

is a carbon copy of the original letter signed by him and

sent to C. H. Lilly & Company at Seattle, Washington;

that plaintiff in error also had a custom of keeping car-

bon copies of all statements sent out, and that Plaintiff's

Exhibit No. 2 is a carbon copy of the original statement

sent to C. H. Lilly & Co., Seattle, Washington; that since

the mailing of the account to C. H. Lilly & Company, no

paymient on the account has been made. (Trans, p 71-75).

On cross-examination of the witness, the defendant

Y/as jiermitted to ask tlie following questions:

'^Does it or does it not mean that you have claimed
to have that much merchandise on storage in your ware-
house at that date belonging to C. H. Lilly & Comjmnyf

"

(Trans, p. 79).

'

' Then, is that the case with each item of merchandise
on that statement r' (Trans, p. 79). .

^'Then your statement that the goods did not belong-

to C. IL Lilly & Company, but were stored until paid for

b}' them, is that or is that not correct!" (Trans, p. 80).

"None of the merchandise items, then, on this state-

ment is the property of Ijillv & Companvf" (Trans, p.

80).

"Stored how, as securit}" for the payments for the

account!" (Trans, p. 81).
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''Or as Lilly & Company's property!'' (Trans, p.

81).

''AVliere were the goods stored?" (Trans, p. 81 j.

''Kindly state which warehouse." (Trans, p. 82).

"Kindly state in which warehouse and the location
thereof." (Trans, p. 82).

"How do you know whether they are stored at all

anywhere?" (Trans, p. 84).

"Does your book show in what warehouse these par-
ticular goods you have been testifying about are stored!"
(Trans, p. 84).

"Does the statement on the books with which you
compared this statement, as you have testified to hither-

to, show where these goods are stored!" (Trans, p. 85).

"Kindly give the location of the two warehouses in

San Francisco." (Titans, p. 86.)

"Kindly state tlie names, number and plan of your
various warehouses." (Trans. 85.)

"Have you ever seen these goods in person!" (Trans-

p. 86).

"Then are you—am I to understand that you are

testifying that in the case referred to—merchandise re-

ferred to in the statement—Plaintiff's Exhibit No. 2-
the goods were never segregated and stored separately

and distinctly from other goods as the goods of C. H.
Lilly & Company!" (Trans. ]). 88).

"Tn answering this last (juestion, you mean to iufcr

that the goods referred to in Plaiiitilfs Exhibit No. 2

were the goods of the C^alifornia Fruit (^aimers' Asso-

ciation nu(l stored with all tlieir other goods!" (Trans,

p. 88).
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The plaintiff objected to all of these questions on

the ground that they were not proper cross-examination,

and it is now most earnestly contended that the action

of the trial court in overruling these objections was er-

ror.

It will be noticed that the testimony of this witness

on direct examination was strictly limited to the identi-

iicaton of the correspondence passing between the

parties, which it is claimed constitutes the account

stated, and to the question of payment. Yet the de-

fendant was permitted to cross-examine the witness in

detail as to the transactions on which the account is

based; namely, as to the title in the goods, whether the

goods were actually in warehouse, what warehouse they

were stored in, and the method of storage—matters not

even remotely connected with any fact or circumstance

elicited on direct examination.

V.

CROSS-EXAMINATION MUST BE STRICTLY

CONFINED TO FACTS AND CIRCUMSTANCES
CONNECTED WITH MATTERS UPON WHICH
THE WITNESS HAS TESTIFIED IN HIS DIRECT

EXAMINATION.

This rule is now firmly established in the Federal

Courts and has the support of practically all state courts

and text book writers. It was first announced as a Fed-
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eral rule of evidence by Justice Story in rendering tiie

opinion of the court in the Philadelphia d: Trenton Rail-

road Company r. Stimpson, 10 Peters 448, at p. 461:

**Upon the broader principle, now well established,

although sometimes lost sight of in our loose practice

at trials, that a party has no ]ight to cross-examine any
witness except as to facts and circumstances connected
with the matter stated in his direct examination. If he
wishes to examine him. to other matters, he must do so

by making the \sitness his own, and calling him, as such,

in the subsequent progress of the cause."

A similar doctrine is announced in Houghton v.

Jones ^ 17 L. Ed., vrhere the court says (p. 505)

:

''It appears that the subscribing witness to the deed
introduced was present in court during the trial, and
was examined with reference to certain matters, but not
touching the execution of the deed. The defendant
thereupon claimed the right to cross-examine him with

reference to such execution. The court held tliat tlie

defendant must, for that purpose, call the witness, and
could not properly make the inquiry upon the cross-

examination. In this particular the ruling of the court

below was correct. The rule has been long settled, that

the cross-examination of a witness must be limited to

the matters stated in his direct examination. If the

adverse party desires to examine him as to other mat-
ters he nmst do so by calling the witness to the stand
in th.e subsecfuent progress of the cause.''

The reason of the rule and the reasoning upon which

it is based are verv fullv and forcihlv set forth in Bcsur-

rection (iold Mining Co. v. Fortune Gold Mining Co.,

]'2\) Fedeial ()(kS, in the foHowiiig manner (]). ()74) :

*Mn the courts of the Tnited States the party on

whose behalf a witness is called has the right to restrict

liis cioss-examinntion to the subjcM'ts of his direct ex-
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amlnation, and a voilation of this rght s reversible er-

ror. If the cross-examiner would inquire of the witness

concerning matters not opened on the direct examina-
tion, he must call him in his own behalf. (Citing num-
erous authorities, j

The reasc7i of the. rule is that a witness during his

cross-examination is the witness of the party who calls

him, and not the witness of the party who cross-examines

him. Wilson v. V/agar, 26 Mich. 457, 458; Campau v.

Dewey, 9 Mich. 417, 418. The cross-examiner has the

right to bind his opponent by the testimony of the wit-

ness upon cross-examination relative to every subject

concerning which his opponent examined him in the

direct examination. But he has no right to bind his op-

ponent by the testimon}^ of the witness during the cross-

examination upon subjects relative to which his op-

ponent did not inquire. If the cross-examiner would in-

vestigate these subjects by tlie testimony of the w^itness,

he may and he must make him his own witness, and
stand sponsor for the truth of his testimony. It is dis-

cretionary with the court to permit the cross-examiner
to do this at the time he is conducting the cross-exam-
ination, because the time and the manner of the trial

are within the discretion of the court. It is discretion-

ary w^ith the trial court to permit leading (questions to

be put to a hostile witness upon his direct examination.
But in the Federal Courts the line of demarcation which
limits a rightful cross-examination is clear and well-

defmed, and it rests upon the reason to which atten-

tion has been called. It is the line between subjects re-

lative to which the Y\^itness was examined upon the direct

examination and those concerning which he was not re-

quired to testify. It exists because within that line the
party who calls the witness stands the sponsor for the
truth of his testimony, while without that line he does
not. It does not vary, at the discretion of the court,

with any convenience or necessity of court or counsel,

because no conveniences or necessity can be conceived of

whi^h ^^ould not enable the cross-examiner to make the

witness his own, and because to subject the rule to the

discretion of tlie court or counsel is to abrogate it."
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The uiimerous authorities cited in this case show

plainly the general acceptance of this rule, and, in ad-

dition to the cases there cited, we desire to call the atten-

tion of the court to the following authorities and the

numerous eases cited by them as clearly supporting the

doctrine

:

Jones on Evidence, Sec. 820.

Enc. of Evidence, Vol. M, p. 822.

Wills V. Bnsscll 25 L. Ed., 608.

McKnigld v. United States, 122 Fed. 926.

Bertleson v. Tlo/fman, 77 Pac. (Wash.) 801.

Ashborne v. Town of Waterburij, 87 Atl. (Conn.)

498.

Stone V. White, 400 So. (Florida) 1032.

Tourelotte v. Brown, 29 Pac. (Colo.) 180.

The attention of the court is directed to the fact

that not only were the (juestions objected to not germane

to any matter bi'ought out on direct examination, but

they were particularly vicious in that they were directed

to what, if pro]ierly ])leaded, would have constituted an

affinnative defense; namely, that there was no consider-

ation for the payment of the account because the title

to the goods had never ]>assed to the defendant. To

this state of facts, the rule above set forth is i)articular-

ly a])])licable. Jones on Evidence, ]). 1089;

"This I'ule clearly a])plies when the attempt is made
to draw out, by cross-oxamin.'ition, facts having no con-

nection with the matters stated in the direct exaniina-
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tion, but constituting the suhstmitive defense or claim

of the cross-examiner. For example, if tlie direct ex-

amination of the payee of a note is confined to the ques-

tion of the genuineness of the signature or the identity

of the note, the adverse party has no right to cross-

examine as to the consideration; and in ejectment, the

plaintiff's witnesses cannot, on cross-examination, be
examined as to the defendant's title. So in an action
on a guardian's bond, when the plaintiff's witness does
not testify upon the subject, he cannot be cross-examined
to show that the bond was not duly executed."

The case of McCrea v. Parsons, 112 Fed. 917, is very

similar to the case at bar. That was an action on an

account stated, brought by the partnership of F. M. Par-

sons & Sons to recover the sum of $9,476.50. The de-

fendants pleaded tlie general issue and three special de-

fenses, all substantially to the effect that the transac-

tions upon which the account was based were illegal and

void as gaming contracts. The following is from the

opinion of the court (p. 919) :

"At the trial E. M. Parsons, one of the plaintiffs,

called as a witness for the plaintiffs, identified the stated

account upon which suit was brought, and said that he
received it from the defendants at the time stated. It

was thereupon admitted by the defendant McCrea that

the account was drawn from the defendants' books and
sent by tliem through the mail to the plaintiffs about
April 1, 1899. The direct examination of the witness

was confined to the identification of this account. Upon
cross-examination he was asked: ^What was the na-
ture of these transactions!; Did you ever intend any
deliveryf The question was objected to, and the ob-

jection sustained, and, we think, correctly. The ques-
tion was not then proper. A cross-examination should
be confined to the subject of the examination in chief.

The question went to the defense of illegality of the
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transaction, which was an affirmative defense. The
witness was not recalled by the defense. The question

was not proper upon cross-examination.''

In Brail/ r. Henri/, 77 Cal. 321, on an action on t:i

promissory note, it was held that where the witness had

given no evidence on his direct examination relating

to the consideration for the note, it is not proper cross-

examination to ask him questions for the purpose of

showing that the note was without consideration.

Another case which, by reason of analogous facts,

very closely resembles the case at bar is Youmans i\

Garnet/, 23 N. W. (AVis.) 20. The facts and the ruling

of the court are set forth in the opinion (p. 20) :

'^The payee of the note was examined as a vrltness

in behalf of the plaintitf. After she had testified, in

effect, that the defendant had executed the note: that

she had written the body of the note at her mother's
house, and then dated it in the defendant's office, at

the same time he signed it, she was asked, on cross-

examination, this question: 'How came you to write uj)

a note for a thousand dollars? Answer. It was given

by him in settlement of a suit.' The plaintilT's counsel

objected, in effect, that he had simply proven the signa-

ture to the note, but had given no evidence of the con-

sideration therefore except prima facie evidence fur-

nished by the note itself, and that theb urden was on the

defendant to contradict such evidence, or show the want
of it. The court then stated: *T do notli think it is

proper now. Tliat is a matter of defense.' The defend-

ant's counsel then remarked: '1 ap])rehend we are at

liberty to go into the wliole res qestae/ To this tlie

court ies])onded, in effect, that it was not necessary for

the ])laintiff's ease to])rove the consideration of the note.

and that it was imi)roper for the defendant then to go
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into that question. To this the defendant excepted, and
this ruling is the principal error assigned.

It will be observed that the proposed line of cross-

examination was excluded on the ground that it was not

only a matter of defense but also improper cross-exam-
ination. On her direct examination the witness had
given no testimony as to the consideration of the note,

and had not, therefore, laid the foundation for being
cross-examined on that subject. The i>laintitf, relying

upon his prima facie case made by the introduction of

the note and proof of signature, had left the question of

consideration, or rather the want of it, as a matter of

defense. The defendant could not go into his defense
until the plaintiff had rested.

The proposed line of cross-examination did not re-

late to anything that might have occurred at the time
of writing or signing the note, and hence did not pertain
to the res gestae as suggested by counsel. The only
ground upon which the proposed line of cross-examina-
tion could possibly have been permissible was by way of

discrediting the testimony which had been given by the
witness as to the genuineness of the defendant's signa-

ture."

The contention that the court erred in allowing the

defendant in error to introduce an affirmative defense

by cros9-examination of the x^^^iiitiff's witness as to

facts and circumstances not germane to any matter

touched upon in the direct examination is supported b}^

the Supreme Court of California in Haines v. Snedigar,

110 Cal. 18, a case on all fours with the case now before

this court. The complaint in that case was in the or-

dinary form upon a promissory note. The answer ad-

mitted tlie making of the note, and, as an affirmative

defense, pleaded in substance that the note was given
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as part payment of a harvester purchased by defendant

and warranted to do good work; that thereafter a con-

tract in writing was entered into between the parties,

by the terms of which the payment of the note was con-

ditioned upon the vendor putting the harvester in good

working order; that the vendor did not put the liar-

vester in order to do good work.

At the trial, plaintiffs' counsel called upon G. W.

Haines, one of the plaintiffs, who presented a promis-

sory note and said it belonged to plaintiffs and was sign-

ed b}^ defendant, and who also testified that no part of

the note had been paid. Against the objection of the

plaintiffs, the defendant was allowed to prove by the wit-

ness that the written agreement, alleged in the answer,

had been entered into by the parties and was allowed,

over the objection of the plaintiffs, to introduce the writ-

ten agreement in evidence. The plaintiffs there rested,

and the defendant moved for a nonsuit, that it was shown

by the written agreement that the ])laintiffs were under a

duty to make the machine do good and satisfactory work,

and that no evidence to this effect had been introduced.

The motion was granted and judgment of nonsuit en-

tered.

The court held tliis to lie reversible error, saying

(p. 21):

''The action of the court in admitting the evidence

objected to and in granting the nonsuit was excepted to,
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and the rulings thereon are assigned as error. We think

the court erred in its rulings. The defense set up by the

defendant involved the plea of an entirely new and dis-

tinct contract, made subsequent to the contract upon
which the action was based. It was a plea by way of

confession and avoidance, involving new matter to be
proven by the defendant. Its allegations are, under our
code, to be treated as though denied.

The entire answer is made up of affirm.ative matter.

Whatever was necessary to be alleged therein devolved
upon tlie defendant to prove. But he could not by any
recognized rule of procedure offer such proofs until

plaintiffs had made their case and submitted it to the

court. Plaintiffs called one of their number as a witness.

He testified to no single thing that was not admitted by
the Dleadin^'s, but he was a witness, and as such defend-

A CI?

ant was entitled to cross-examine him. The limit placed
upon cross-examination is so largely within the discre-

tion of the trial court that its action in allowing a wide
range to questons upon cross-examination will only be
reversed in extreme cases.

The court might, in its discretion, as is often done,

]3ermit the defendant to prove by plaintiff's witness
when on the stand, the due execution of an agreement im-
portant to his defense. This course, treated as a mere
matter of convenience, was not open to serious objection.

To permit this agreement to be then admitted in evi-

dence was, however, quite a different matter.

It was in eff>ct to inject into the case of the plain-

tiffs a portion of the defense, and was subversive of

known and fixed rules of procedure and violative of the
whole theory upon which those rules are founded. The
proof of the execution of the written agreement of

August 6, 1892, was not proper in cross-examination,
and its admission in evidence was error.

Greenleaf, in his work on Evidence, Volume 1, Sec-

tion -1-47, after discussing the diff'iculty of laying down a
precise rule in reference to the limit to be placed upon
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cross-examination, adds: "A party, however, who has
not opened his own ease will not be allowed to introduce

it to the jury by cross-examining the witnesses of the ad-

verse party, though after opening it he may recall them
for that purpose.' "

In Borden v. Lynch, 87 Pac. (Mont.) G09, the court

states the rule in the following language (p. 610);

'^The plaintiff, being sworn as a witness, identified

the mortgage and note, stated that she was the owner of

them and that the defendant had not deposited the

amount of tlie note with the county treasurer for her nor
paid the same to her. On cross-examination she was
asked for what consideration tlie note and mortgage had
been given. Upon objection of her counsel, on the

ground that it was not proper cross-examination, she

was not permitted to answer. Being a party and having
offered herself as a witness, the defendant insisted that

he had a rigjit to cross-examinate her as to all the cir-

cumstances connected with the execution of the note and
mortgage, including the consideration. The general rule

in this country is that a witness may be cross-examined
as to anything testified to him m chief or connected
therewith, but not as to other matters. Code Civ. Proc.y

Sec. 3376; 3 Jones on Evidence, Sec. 820; Kipj) v. Silrer-

man, 25 Mont. 296. 64 Pac. 884; Braly v. Henry, 11 Cal.

324, 19 Pac. 529; McFadden v. Miichell, 61 Cal 148;

Youmans v. Carney, 2 Wis. 580, 23 N. W. 20; Bell ik

Prewitt, 62 111. 36l', Honghton v. Jones, 63 U. S. 702, 17

L. Ed. 503. While the rule should be extended rather

than restricted in its application, it may not he extended
to include matters clearly not connected with the sub-

ject-matter upon which examination iu chief was held.

The plaintiff having been asked only as to whether she

was the owner of the note and mortgage, it was not

])roper on cross-examination to go into questions of

considei'ation or other circumstances connected with
the transa(di()n which resulted in their execution, either

on the gT'onnd that such matters were ])art of the res

(fcstof, or that they were connected with matters de-

j>osed to in chief."
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The Supreme Court of South Dakota, in First Na-

tional Bank of Pierre v. Smithy 65 N. W. 439, states

(p. 439;

:

'^The error referred to was the ruling of the court

in sustaining responldent 's objectoin to the Toilowling

question propounded to witness DeLaney on cross-ex-

amination: 'Q. If it was put there as a credit on de-

posit, how long was it before your credit was exhausted
in the bank^ This was objected to as incompetent, etc.,

and not proper cross-examination. The objection was
sustained, and, we think, properly so. The witness was
called by the plainti:^' (respondent) simply to prove the

signature of the defendants to the note, and the signa-

ture of the firm of 'DeLaney Bros.' to the indorsement
upon the note. No other questions were propounded to

him. The defendants' (appellants') counsel then pro-

ceeded to cross-examine tlie witness as to the considera-

tion received, etc., for the note, and one of these questions

was the one now under consideration. The evidence
sought to be elicited by the cross-examination was as to

a matter pleaded as an affirmative defense to the action,

and was not cross-examination of any matter testified

to by the witness on his examination in chief. No rule

is better settled than that a defendant cannot, on cross-

examination, introduce his own affirmative defense, un-
less the witness has, in his direct examination, been in-

terrogated as to the matters concernng which he is cross-

examined. In this case counsel for plaintiff (respond-
ent) had examined the witness as to the signatures only,

and no question was asked touching the matter of

consideration. Clearly, tlie defendant had no right, on
cross-examination, to 2,0 into tbeir affirmative defense.

Wendt V. Raihvay Co., 4 S. D. 476, 57 N. W. 226."

See also Beans v. Dennij, 117 N. W. (Iowa) 1091.

See also the opinions of the Court in Dick vs. Zim-

onersan, 69 N. E. (III.) 754, hereinabove set forth.
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The courts of a few states have refused to sanction

the rule above set forth, which is known as the '^Ameri-

can'' or ''Federal" rule, and have adopted the "Eng-

lish" or "Orthodox" rule that a witness may be cross-

examined on any matter material to issues in the case

regardless of the limits of his direct examination; but

even in the states where this latter rule has been adopted,

the trial court will not be allowed to take the case from

the jury where the plaintiff has made a prima facie case

because of evidence of an affirmative defense not ger-

mane to the subject of direct examination elicited on

cross-examination of plaintiff's witnesses.

This is illustrated by the opinion of the Supreme

Court of Missouri, which has adopted the "Orthodox"

rule in the case of Ayers vs. Wabash Railway Co., 88

S. W. (Mo.) 608, where the court says (p. 609)

:

"In such case, if the plaintiff had by other evidence

made out a prima facie case, the court could not take it

from the jury on account of testimony brought out by
defendant in the examination of the plaintiff's witness

touching matters that had not been referred to in the

direct examination. Such testimony would be the same,

in effect, as if the witness had, as in conformity with the

federal rule, come down from the stand, and been re-

calh^d by the defendant after the plaintiff had closed

his case."

VL

TVrillS VA\\\()\X IN TllK ADMISSION ()F VN\-

])ENCE ^Ay/^±^^^^^ -7r^^^-..J^>^.._

IN ERROR AND SHOULD \V()1M\ KEVEK^SAL OF

THE JUDGMENT.
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The evidence of the plaintiff in error was closely

confined to the necessities of the case, viz: That an ac-

count had been rendered to the defendant in error and

that he had acquiesced therein.

That this evidence established a prima facie case

we have already shown by the citation of abundant au-

thority, and there is no pretense here that, in ruling

on the motion for non-suit, the court decided otherwise.

By the allowance of cross-examination of the wit-

ness Goldstein upon matters in no way touched upon

in the direct examination, the defendant in error was

allowed to show what, if properly pleaded, would have

amounted to an affirmative defense.

Briefly summarized, this evider^ce is as follows r

That the goods covered by the different items of the ac-

count belong to the plaintiff in error, and were stored

in its warehouse until payment was made by defendant

in error; that such goods were not the property of the

defendant in error until paid for, but were stored for

account of the defendant in error until pa^mient was

made; tliat the plaintiff in error had a number of ware-

houses in the State of California, and that the witness

did not know in which particular warehouse the goods

in question were stored; that the witness could not tell

whether or not the book with which the statement had

.
<2*-*.-^ -. ^^ ,f .v qVxow the warehouse in which the

goods were stored; that the witness could not sav
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whether or not he had ever seen the particular goods in

question, because all goods of the plaintiff in error were

stacked in its warehouses, thousands of cans together,

and left in that way until orders came in, when the goods

were labelled, cased and shipped; that the goods in

question were never segregated and stored separately

as the goods of plaintiff in error, but were left in

stacks; that the goods referred to in Plaintiff's Exhibit

No. 2 were the goods of plaintiff in error and were

stored in stacks with other goods (Trans., pp. 79-89).

Tliat it ivus on this evidence, cihcl tJtis evidence

alone, that the court granted the motion for non-suit

clearly appears both from the text of the motion and

from the oral opinion of the court in support of the

order granting the motion.

The motion was made on two grounds:

FIRST—That no obligation was shown u])on which

the account stated could rest; that there was no con-

sideration or prior transaction l)ack of the account.

SECOND—That the promise to pay the account

was conditioned upon the goods being in the warehouse

to the order of defendant in error, and that there was

no evidence to show that the goods were in the ware-

house to his order (Trans., p. 49).

As we have hereinbefore ]>ointed out, \{ was in no

way incumbent on i>laintiff in error to go behind the new
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obligation implied from the statement of account and

show that the account was based on a binding prior trans-

action, that being a matter of affirmative defense.

Therefore, had the court strictly confined its ruling

on the motion for non-suit to the grounds presented in

support of such motion, it must have denied the motion

for the reason that it was not necessary that the plain-

tiff in error show any of the facts which it is claimed

were not shown.

The second ground for the motion, in addition to

being subject to the vice pointed out, is also objectionable

as being entirely without foundation in the eivdence, and,

we think, may be safely dismissed without further consid-

eration. There is not a single utterance in the opinion

of the trial court that would induce the belief that the

order granting the motion for non-suit was the result

of a failure on the part of the plaintiff in error to prove

a material part of its case ; but, on the contrary, it clearly

and plainly appears that such ruling was based upon the

affirmative showing of lack of consideration made by

defendant in error on cross-examination of the witness

Goldstein.

The full text of the oral opinion of the trial court

rendered in granting tlie motion for non-suit is as fol-

lows (Trans, pp. 49, 50, 51) :

^^An action brought on an account stated is undoubt-

edly a proper action to bring, and it is an action that has
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gi'own out of the experience of business men, wiio fmd
tliat wiien partners have adjusted their accounts and dis-

missed matters from their memory, that the balance then

ascertained to be due, one way or the other, should there-

after be treated as a definite thing, and they need not take

the trouble thereafter to go through again the settle-

ment or adjustment that they have once made.

*'NoYr, the \avr provides that an account of tluil kind

shall have a definite effect and be considered the basis

of a new promise, with the proviso that either party may
surcharge it or falsify it by showing that it was the re-

sult of fraud or a serious mistake.

^^Now, the question in this case is, and the only

question there is before the court, is there sufficient evi-

dence here upon wliich the jury, if the case were to close

right now, could find a verdict for the plaintiff which the

Court would permit to stand '! 1 do not think there is.

^'This account, or this statement of account, which
was sent by plaintiff' to defendant, is the ordinary method
or disclosed the ordinary method of stating an account for

goods sold and delivered. It says *to merchandise,' and
then followed by several items of storage. Now, the un-

controverted evidence here shows that no sale of mer-
chandise ever took ])lace. The parties, both parties,

probably thought that what was done amounted to a sale

—at least the plaintiff thought so. The defendant thouglit

a sale had taken place, and liis letter u])on which the

adjustment of account really is based, speaks of the goods
being held oi* cai-ried in wai-ehouse—being Mield in ware-
house for us.'

**Now, it is plain, under the authorities, that the

property in these ogods nevei* ])assed to the defendant,

consociuently no action for goods sold and delivered could

be maintained.

^'Now, could this action be maintained, or could the

case be submitted to the jury on the theory suggested by

the Coiii't a few minutes ago, that the parties may have
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expressly stipulated that the goods were to remain the

property of the plaintilf and were to remain in the gen-

eral mass of the plaintiff's property until the defendant

called for them. Now, that would be an extraordinary

contract. T am not clear whether the principles of an
account stated could apply to an executory contract or

series of executory contracts.

^^Assimiing that the principles might so apply, this

would be the result: I do not think that stating the ac-

count, that is. striking a balance, would change the na-

ture of the undertaking between the parties. If there

were executory contracts the plaintiff could not recover

the purchase price without going through the formality,

at least, of tendering the goods. It is true the circum-

stances might be such that a tender would take place by
merely segregating the goods from the general mass in

the plaintiff's own warehouse, but there would have to

be something in the nature of a tender, some endeavor
to pass the property to the buyer before an action could
be maintained for the purchase price.

*^So it seems to me that even if the principles of an
executory contract apply to an account stated that the

plaintiff' has not shown a liability. Undoubtedly the

plaintiff may maintain an action, if it has contracts, and I

assume that it has, and if they have been violated by
the defendant the plaintiff' may maintain an action for

such violation; but on the basis of an account stated it

seems to me that the proof has negatived the liability

asserted for the reasons that I have already stated.

''The motion for a non-suit will therefore be grant-

ed."

The keynote to the opinion of the court is found in

this sentence: ^'Noiv, the uncontro verted evidence here

shoivs that no sale of merchandise ever took place/' The

theor}' Ci the court must have been that, inasmuch as

the title in the goods had never passed to the defendant
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in error, the action on the account stated must fail, for

the reason that it was shown that there was no consider-

ation for the statement of sucli account. Xo otlier con-

clusion is possible from the language employed in the

opinion. Xow "the uncontroverted evidence" upon

which tlie trial court relies to support this theory is the

evidence of the witness Goldstein, given on cross-exam-

ination in answer to the questions objected to by plain-

titf in error. That it is on this evidence alone clearly

api^ears, for there is not a single word of other evidence

in the transcript, uncontroverted or otherwise, which in

any way relates to the transactions anterior to the state-

ment of account except this same evidence of the witness

Goldstein.

Thus the trial court not only admitted evidence

which was improper, but it went further and based its

ruling on the motion for non-suit on that very evidence.

The admission of this evidence was, therefore, in the

highest degree prejudicial and injurious to plaintiff in

error; and for the error committed in so admitting it,

this court should grant a new trial.

W'liile the Api>ellate Courts are always disposed to

concede something to the discretion of the trial court in

the question of the latitude to be allowed on cross-exam-

ination, they have uniformly hekl that, where evidence

improperly admitted on cross-examination works serious

injury to the opposite party, a new trial will be granted.
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The case of Haines vs. Snedigar, 110 Cal. 18, re-

ferred to above is in point. In that case, as in the one

now before this court, the trial court allowed evidence

of an affirmative defense on cross-examination and, bas-

ing its evidence on the ruling so admitted, granted a non-

suit to defendant. This the Supreme Court of California

held was reversible error.

In O'Connell vs. Pennsylvania Co., 118 Fed. 989, the

Circuit Court of Appeals, Sixth Circuit, in considering

the question of whether or not a new trial should be

granted because of the error here complained of, said,

per Lurton, Circuit Judge, (p. 991 J :

"All this was objected to by the plaintiff in error

as not legitimate cross-examination, but evidence in

chief. It was, however, admitted, over objection, as

proper cross-examination. This statement as to the con-

dition of the step on the car examined by the witness

was plainly evidence in chief. The witness should have

been recalled if the defendant so desired, and thus made
the witness of the defendant as to the condition of the

step of the car he had identified by number and name as

the car from which plaintiff fell."

Citing

—

Montgomery v. Insurance Co., 97 Fed. 913; 38 C.

C. A. 553, 557.

Willis V. Russell, 100 U. S. 621, 625; 25 L. ed. 607.

Houghton v. Jones, 1 AVall. 702, 706; 17 L. ed. 503.

"The cases cited above are all cases where the trial

court had properly applied the rule limiting the cross-

examinationg to the matters opened up by the examina-
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tioii in chief, and in Willis v. RiisseH, the court calls at-

tention to the fact *that the mode of conducting trials,

and the order of introducing' evidence, and the time when
it is to be introduced, are matters properly belonging

very largely to the practice of the court where the mat-
ters of fact are tried by a jury.' ^ Cases,' said the court,

^not infrequently arise where the convenience of the wit-

ness, or the court, or the party producing the witness

will be prom.oted by a relaxation of the rule to enable the

witness to be discharged from further attendance ; and if

the court, in such a case, should refuse to enforce the

rule, it clearH^ vrould not be ground of error, unless it

appeared that it worked serious injur}^ to the opposite

party.' While we are dispased to concede to a trial judge
wide limits in the suspension or enforcement of the rule

in reference to the proper limits of a cross-examination

and in respect to the order in which evidence is to be

introduced, yet we must reserve to this, as a reviewing
tribunal, such authority in respect to even such questions

of practice as that any serious injury to the rights of the

party complaining of the relaxation of the rule may be

corrected by granting a nev7 trial, if necessary. In the

instance before us the case turned upon the question as

to whetlier the plaintitT's injury was due proximately
to a defective appliance. Without having asked the wit-

ness Forney a single question in respect to this matter,

the defendant was permitted to affirmatively show that

no such defect existed as that claimed by the plaintiff.

A consequence was that, upon this very affirmative evi-

dence, the defendant, at the close of plaintilf 's evidence,

asked and obtained a direction to find for the defendant
in error. This verdict was directed, as is shown by the

charge of the court, upon the ground that this positive

evidence, delivered by Forney, that the step was not de-

fective, was not so contradicted by the evidence of other

witnesses as to make a case for the jury. We are not

prepared to say that in this particular instance the sus-

pension of the usual and ])roper I'ule i]i legard to the

limits of a cross-examination did not ()])erate to the very
serious injury of tlie plaintiff's case. (VM'tain it is that

no reason a|)])eai"s which a|)pealed to the discretion of

the tin I j^(lg(^ Inasnmcli, however, as the case must be
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reversed upon other grounds, we reserve the question as

to whether the action of the court in this instance would,

independent of any other ground, be reversible error.
^'

In Bowsher v. Chicago, B. S Q. R. Co,, 84 N. W.

(Iowa) 958, the action was brought to recover for dam-

ages sustained hj plaintiff by reason of his wrongful

ejectment from one of the defendant's trains. Plaintiff

had failed to procure a ticket, and, on the demand of the

defendant's conductor for the payment of ten cents addi-

tional to the usual fare, refused to pay the same, stating

to the conductor the reasons why he had not procured a

ticket. Notwithstanding these reasons, he was ejected

from the train and brought this suit, and, on trial of the

action, recovered a verdict of $405.00.

The judgment was reversed on appeal, and, as ap-

pears from the opinion of the court, the reason of this

reversal was tlie improper admission of evidence inju-

rious to the defendant on cross-examination.

''The conductor was called and examined by the de-

fendant, and on cross-examination was asked if he had

not, in the >'ear 1897, carried J. H. McVey from Bethan\'

Junction to Lamoni at least 25 times, to which defend-

ant's objection as immaterial and not proper cross-exam-

ination was overruled. The witness answered, 'I don't

think I have carried him that many times without his

paying train fare.' He was asked if he had ever demand-

ed'lO cents extra from W. H. Spurrer x>rior to March 9,

1897, which was objected to for the same reason, the

objection overruled, and tlie witness answered to the ef-

fect that he always demanded the 10 cents extra, unless

the company was to blame for the passengers not having

a ticket. This evidence was not as to any matter called
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out on the examination of this witness in chief, and was,
therefore, not proper cross-examination. We think the

objections should have been sustained. See Sherman v.

Railroad Co., 40 Iowa, 45: Stone v. Railroad, 47 Iowa, 83.

The same is true as to the cross-examination of this wit-

ness as to one Bradley having been injured by passing
under the gang plank used in transferring mail and bag-
gage. This evidence was manifestly prejudicial to the
appellant.''

A careful examination of this case discloses the fact

that, although numerous errors were assigned, the error

in the admission of evidence on cross-examination was

the only one upheld by the Appellate Court and that, on

this ground alone, a new trial was granted.

It is respectfuPy submitted to this court that the evi-

dence herein complained of was improperly admitted,

that it clearly appears that the ruling of the trial court

granting the motion for non-suit was based exclusively

on this evidence, that the admission of such evidence w^as,

therefore, manifestly prejudicial and injurious to the

plaintiff in error, and that this court should, consequent-

ly, grant a new^ trial.

Further, the defendant, by seeking to recover, in his

counterclaim, damages for fraud and breaeh of warrantg

under the original contract for the sale of goods, had

affirmed that contract as an executed contract.

The defendant's answer to the amended complaint

consideration of which and rely u])on such representa-

tions on part of plaintiff with intent to cheat and de-



65

fraud defendant, as to quantity and quality of goods

stored in warehouses subject to defendant's order, in

consideration of which no relying upon such representa-

tions defendant agreed to pay the value of said goods;

that thereafter defendant discovered the falsity and un-

truthfulness of plaintitf's representations known by

plaintiff to be false and untrue; that plaintiff confessed

to defendant that the goods were not of the grade or

quality represented to defendant and agreed to remedy

the defect and reimburse defendant for any damages or

injury caused defendant by reason of such deficiency in

quality ; and that plaintiff failed to keep said agreement.

(Record, pp. 24 and 25; Par. Ill, IV, and V of Answer.)

The defendant's answer to amended complaint al-

leges in its second defense and counterclaim all of the

allegations contained in its first affirmative defense and

further alleges that defendant before discovering the

goods were not up to quality received and paid plaintiff

for a large quantity of said goods and sold and distribu-

ted the same to his customers representing to the cus-

tomers that the goods were of the grade and quality as

represented by plaintiff^ to defendant.

That thereafter and subsequent to the rendition of

the account by the plaintiff to defendant AS CLAIMED

BY PLAINTIFF, said goods were by his customers re-

pudiated and in many instances returned to defendant;

that defendant's customers refused to pay for the same
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and that in consequence thereof and by reason of de-

ficiency of grade and quality of said commodities the

business of defendant had been damaged in the sum of

$25,000, in which amount defendant prayed judgment

against plaintiff. (Record, pp. 26, 27 ; Par. Ill, lY, V and

VI of 2d Defense in .Vnswor.)

The defendant alleged not only fraudulent repre-

sentations on the part of plaintiff, inducing defendant to

agree to pay for the goods in the original contract for

sale, but a breach of warranty of tlie contract as an exe-

cuted contract and damages sustained by the fraud and

breach of warranty.

On this state of facts defendant had a choice of reme-

dies, either to rescind the original contract for the sale

of the goods, restore what he had received thereunder

and recover back what he had paid or to affirm the con-

tract, recover damages sustained for fraud alleged and

those alleged as resulting from breach of warranty.

A vendee who has been induced by fraud of his

vendor to make a contract of purchase, which contains

warranties made by the vendor, has a choice of remedies.

He may rescind the contract, restore what he has received

and recover back what he has paid, or he may affirm the

contract, recover the damages he has sustained for the

fraud, and also those resulting from a breach of the war-

ranties, but he camiot do both.
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Wilson V. New U, S. Cattle Ranch Co., 73 Fed. 994,

8th C. C. A.

'
' The difference between the two actions is not mere-

ly technical; in substance they are as far apart as af-

firmance and repudiation."

Cheney v. Dickinson, 172 Fed. 109, at 111 7th C.

C. A.

Citing Wilson v. Cattle Ranch Co. supra.

Peters v. Bain, 133 IT. S. 670.

In framing his counterclaim defendant elected to af-

firm the contract and recover damages for fraud and

breach of warranty ; and in laying his cause of action for

damages for breach of warranty alleged that he had

received and paid for a large quantity of the goods. Hav-

ing thus alleged the original contract for sale and exe-

cuted contract as a basis for his counter claim for dam-

ages he should not have been allowed to attempt to show

by improper cross-examination of plaintiff's witness

Goldstein that the original contract for sale had remained

an executory contract and that no sale of the goods and

no passing of title from plaintiff to defendant had ever

taken place under that contract.

Notwithstanding the testimony of Goldstein, ad-

duced on cross-examination over plaintiff 's objection,

whatever that testimony was, it should not have been

available to defendant as showing the original contract

for sale unexecuted, in view of the allegations of defend-
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ant's pleading that the contract was an executed one and

in the absence of an}^ attempt to amend that pleading

subsequent to defendant's discovery through such testi-

mony'' (if there were such discovery) that defendant was

mistaken, the contract had never become an executed one

and defendant had not received and paid for a large

quantity of the goods as he had alleged.

It may be contended that plaintiff was not prejudiced

by the admission, at the trial, of the testimony of Gold-

stein on cross-examination objected to by plaintiff as

plaintiff had abundant time between the taking of the

depositions and the trial of the cause to recall Goldstein

or call other witnesses, to correct any error in, or contra-

vert, that testimony so objected to.

But there is no force to such contention because

plaintiff could not be reciuired to anticipate that the de-

fendant would seek to rely upon testimony it had brought

out from plaintiff's witness which contradicted and dis-

proved the allegations of defendant's counter claim as to

the original contract being an executed contract; which

defendant must prove to recover damages alleged; on

the contrary, plaintiff had a light to rely upon defend-

ant offering evidence in support of his counter claim.

VTL

TiiKRK IS yv:t another reason why the

TRIAL COURT WAS IN KKIM)R IN CONSIDERING
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THE EVIDENCE COMPLAINED OF IN DETERMIN-

ING THE MOTION FOR NONSUIT, AND THAT
REASON IS FOUND IN TPIE WELL ESTABLISHED

RULE-

EVIDENCE, ALTHOUGH NOT OBJECTED TO,

SHOULD BE DISREGARDED WHERE IT IS AD-

DRESSED TO NO ISSUE IN THE CASE.

The rule that tliere must be no variations between

the pleadings and the proof applies equally to matters

pleaded in defense and matters constituting the affirma-

tive canse of action. The pleadings in the case at bar con-

sisted of ;

FHiST: The complaint, which alleged an action on

an account stated in the ordinary form.

SECOND : The answer, which

(a) Denied generally the allegations of the com-

plaint
;

(b) set up the affirmative defense that the state-

ment of the account had been induced by fraud on the

part of the plaintiff in error.

THIBD; The reply, which denied the allegations

contained in the affirmative defense of the answer.

An answer to a complaint on an account stated, set-

ting up a general denial, puts in issue only the rendition

of the account by the plaintiff and the acquiescence there-
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in by the defendant. Any matter, sueli as omission, fraud

or mistake, which would have the effect of impeaeliing

the account, is an affirmative defense and must be special-

ly pleaded. Authorities fully sui^porting this contention

are cited in a prior part of this brief.

The only issues, therefore, on which evidence was

competent, were:

FIRST: AVas an account stated between the par-

ties; and,

SECOND : Was the statement of the account in-

duced by fraud on the part of the plaintiff in error?

The evidence given by the witness Goldstein on cross-

examination, which was objected to as not proper cross-

examination and which has been previously summarized

in this brief, was addressed to neither of these issues,

but was manifestly adduced for the purpose of showing

that no sale of goods had ever taken place; or. in other

words, that the account was stated by the parties under

a mistake as in the legal effect of the anterior transac-

tions between the jjarties. There is no doubt that an ac-

count started may be im]>eached for mistake, but it is

e<|ually clear that to avail himself of such defense, the

defendant must sj)ecially plead such mistake.

The answei- in the case at bar ap])ris(»s the plaintiff

in error that the defendant in error would attack the

statement of ncconnt on the irronnd of fraud, but con-
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tains no allegation to inform the plaintiff in error, as it

was entitled to be informed, that any attempt would be

made to impeach the account for mistake. The evidence

addressed to the issue of mistake was incompetent, and,

although not objected to on the ground of its materiality,

should have been disregarded by the trial court as not

addressed to any issue in the case.

In

Texas S Pacific Railway Co. v. Johnson, 34 S. W.

(Texas) 186,

an action was brought by an employee of the defendant

to recover for personal injuries occasioned by the negli-

gence of another employee of the defendant. The de-

fendant set up certain acts of contributor ynegligence,

and, on the trial of the case, introduced evidence of such

negligence, and, in addition thereto, introduced evidence

of an action of contributory negligence not pleaded,

namely, the failure of the plaintiff to enter the time of

departure of his train in the office of the train dispatcher.

The court, in holding that this proof could not be con-

si(jlered in determining the question of contributory negli-

gence, says (P. 191 j :

i i rpi^^ record shows that a rule of the defendant com-
pany required all conductors leaving Ft. Worth to regis-

ter, in a book kept for the v)urpose in the train dispatch-

er's office, the time of their departure, and it was proven
that the plaintiff, Johnson, failed to enter the time when
he went out with his train ; and defendant company con-

tends, in its briefs, that this failure was contributorv
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by defendant on the subject, to the effect that if he failed

to register the time of his departure, and in so doing he
did not exercise the care of a man of ordinary prudence,

under the circumstances, and such failure contributed to

proximately and directly to the production of his in-

juries that, but for such failure he would not have been
hurt, the defendant would not be liable. This charge
was refused by the court, and, T think, properly, becau^:e

the defendant had (not) pleaded specially the contribu-

tory negligence of the plaintiff. The only acts of con-

tributory negligence set up were in the plaintiff's fail-

ing to send back a flagman when he stopped his train to

take water, and in failing to put out torpedoes on the

track, as was required by th.e rules of the company; and
his failure to register was not pleaded as an act con-

tributing to his injury, and therefore was not an issue

before the jury. The fact that the evidence was admitted,

without objection, to prove the failure to register, did not

supply the vrant of an alles^ation to sup])ort such proof.''

Jewett ft al., Co'yyi'missionerSj v. Sweet, 52 N. E.

(111.) 962,

was a bill in chancery for injunction, restraining the ap-

pellants in their official capacity as commissioners of

highways from cuttng a certain ditch and watei*way

through a highway and turnpike road upon which the

farm of the appellee abuts. The bill sets out facts show-

ing that the proposed diange would irrejiarably injure

his lands. The commissioners, in their answer, do not

claim that the proposed change was necessary or that

the consti'uction of a bridge, v.iiich it was ])roposed to

bnild over the waterway, would benefit the ])ublic or that

the present bridge was in any way defective. In refusing

to consider evidence introduced at the hearing on these

l>oints, the court said (P. 9()3)

:
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'^Some attempt was made by defendants to prove
that the condition of the highway was snch that this

bridge was needed, or that to put in the new bridge would
bene^t the highwa^^ The rule that a party cannot make
one case by his pleadings, and a different case by his

proofs, is applicable to a defendant as well as to a com-
plainant. The defendant is bound to apprise the com-
plainant, by his answer, of the nature of the case he in-

tends to set up, and cannot avail himself of any matter
of defense not stated in his answer, even though it ap-
pears in evidence.

Joh}won V. Johvson, 114 111. 611, 3 N. E. 232.

By filing an answer, the defendant submits to the court
the case made by the pleadings.

Kmihnan v. WwAier, 1^9 IH. 596, 48 N. E. 479;
Holmes v. Bole, Clarke, Ch. 71.

As the answer in this case does not assert an}^ public

necessity for the proposed bridge, nor that the highway
will be improved thereby, complainant was not required
to meet that defense, and defendants cannot ask a decree
in their favor because of any evidence which they intro-

duced on that subject."

Numerous other authorities in support of this rule

might be cited, but the rule is so well established and its

violation in the case at bar so plain that we do not be-

lieve further authority necessar3\

VIII.

THE MOTION FOR A NONSUIT WAS IMPROP-

ERLY GRANTED. THE EVIDENCE CONTAINED

IN THE DEPOSITIONS OF PLAINTIFF'S WIT-

NESSES PRIMA FACIE ESTABLISHED THE
PLANTIFF'S CASE.
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''A nonsuit should be denied where the evidence and
the i)resmnptions reasonably arising therefrom are legal-

ly sufficient to prove the material allegations. . . .

The proof must be sufficient to raise more than a mere
surmise or conjecture that the fact is as alleged, and
mu^^t be such that a rational mind can draw from it the

conclusion that the fact exists."

Goldstone v. Merchants', etc., Co., 123 Cal. 625,

627, and cases there cited

:

Freeso v. H. S. S L. Soc, 139 Cal. 392, 394;

Ferris v. Baker, 127 Cal. 520, 522;

Hercules Oil R. Co. v. Hocknell, 91 Pac. (Cal.) 341,

344.

Where different conclusions may be reasonably

drawn by different minds from the same evidence the

question is one for the jury.

Coprivisa v. Rilovich, 87 Pac. (Cal. App. 1st Dist.)

398.

^^A nonsuit should be denied when there is any evi-

dence tending to sustain ]ilaintiff's case, without passing

upon the question as to the sufficiencv of such evidence.

(Felton V. Millard, 81 Cal. 540.)

"

Zilmer v. Gerichten, 111 Cal. 73, 77;

Krawm v. Stockton El. R. R. Co., 3 Cal. Apj). 606,

(;o!).

In Fstate of Arnold, 1-17 Cal. 583, after stating, that

the same rules api)iy to contests of wills as in ordinary

civil cases in the matter of nonsuits, tiie t-ourt said {\).

58G)

;
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^* Every favorable inference fairly deducible and
every favorable presumption must be considered as facts

proved in favor of the contestants. Wiere evidence is

fairly susceptible of two constructions, or if either of

the several inferences may reasonably be made, the court

must take the view most favorable to the contestants.

All the evidence in favor of the contestants must be taken
as true, and if contradictory evidence has been given it

must be disregarded. If there is any substantial evi-

dence tending to prove in favor of the conotestants all

the facts necessary to make out their case, they are en-

titled to have the case go to the jury for a verdict on
the merits." (Citing numerous cases.)

"A motion for a nonsuit admits the truth of plain-

tiff's evidence and every inference of fact which can be
properly drawn therefrom, and the question thus pre-

sented is as strictly one of law as that which would arise,

if, to a complaint alleging the same facts, a demurrer
should be interposed upon the grounds that such facts

were insufficient to constitute a cause of action."

Warner v. Darrorv, 91 Cal. 309, 812;

Plass V. Plass, 121 Cal. 131, 136;

Wagner V, Wedell, 3 Cal. App. 274, 281.

In Hanley v. California, etc., Co., 127 Cal. 232, the

court en banc said (p. 237)

:

'^The motion for nonsuit admits the truth of plain-

tiff's evidence and every inference of fact that can be
legitimately drawn therefrom, and upon such motion the

evidence should be interpreted most strongly against

defendant. {Goldstone v. Merchants^ etc., Storage Co.,

123 Cal. 625.) This rule must be applied to all the evi-

dence submitted by plaintiif.

"

Estate of Arnold, 147 Cal. 583,' 590;

Wright v. Roseberry, 81 Cal. 87, 91

;

Williams v. Hawley, 144 Cal. 97, 102

;
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Archibald Estate v. Matteson, 90 Pac. (Cal. App.)

3rd DistJ 723, 725;

Kramw v. Stockton El. R. li. Co., 3 Cal. App. 606,

609;

Doyle V. Eschen, 89 Pac. (Cal. App., 3rd Dist.)

836, 83"^, and cases there cited.

^^ Where there is a conflict in the evidence, some of

which tends to sustain the plaintitf's case a motion foi*

a nonsut should not be granted. [Pacific Mutual Life
Ins. Co. V. Fisher, 109 Cal. 566, 42 Pac. 154.)''

Kram'}r, v. Stockton El. R. R. Co., 3 Cal. App. 606,

609;

Archibald Estate v. Matteson, 90 Pac. (Cal. Auu.)

723, 724;

Pacific Mut. Ins. Co. v. Fisher, 109 Cal. 567, 568.

*^Such a motion (for a nonsuit) is in the nature of a

demurrer to the evidence. The truthfulness of the testi-

mony is admitted, but its sufficiency is challenged."

Bntler v. Highland, 89 Cal. 575, 581

;

Hopkins v. Railwaif, 34 S. W. 1029; (passim) 1036:

s. c. 96 Tenn. 409, 437

;

Doyle V. Eschen, 89 Pac. (Cal. App.) 836, 837;

Archibald Estat(> v. Matteson, 90 Pac. (Cal. App.)

723, 725.

In Jones v. Adair, 91 Pac. 78, the Supreme Court of

Kansas said (pp. 78-9);

**The trial court may have discredited the testimony

of tlic plaintilT, ))ut tiic testimony offered in his behalf
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could not be disbelieved and disregarded on a demurrer
to the evidence. On that test every part of the testi-

mony favorable to the plaintilf is deemed to be true, and
every conclusion which it tends to prove is deemed to be
admitted. Christie v. Varnes, 33 Kan. 317, 6 Pac. 599;
Buoy V. Milling Co.. 68 Kan. 436, 75 Pac. 466."

The evidence introduced on the part of the plaintiff

would have justified the jury in returning a verdict in

its favor, and the court was, therefore, without authority

to usurp the function of the jury by taking the case from

them.

Holloivay v. Railway Co., 130 Cal. 177, 179, 180;

Bush V. Barnett, 96 Cal. 202, 203, 205;

McCurrie v. Southern Pac. Co,, 122 Cal. 558, 561-2;

Harrison v. Sutter St. Ry. Co., 134 Cal. 549, 551-2;

Osgood V. L. A. Traction Co., 137 Cal. 280, 283.

TX.

THE COURT SEP.ET) IN GRANTING DEFEND-

ANT'S MOTION FOR AN ORDER REQUIRING

PLAINTIFF TO ELECT BETWEEN THE TWO
CAUSES OF ACTION SET FORTH IN ITS ORIG-

INAL COMPLAINT.

The first cause of action in the original complaint

was upon a balance due for goods, wares and merchan-

dise sold and delivered by plaintiff -to defendant; the

second cause of action in that complaint was upon an

account stated and an agreement in writing to pay.
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These actions were not inconsistent with each other.

The proof to sustain the second cause of action could

consist of the proof to sustain the first cause of action

together with the further proof of the stating of the ac-

count and the agreement to pay.

The proofs would be, not inconsistent, but cumula-

tive; and no confusion could result which would prevent

the jury from reaching a correct result.

The practice, pleadings and forms of proceeding in

civil causes, other than equity and admiralty causes, in

the circuit and district courts, shall conform, as near as

may be, to the practice, pleadings and forms and modes

of proceeding existing at the time in like causes in the

courts of record of the state within which such circuit or

district courts are held, any rule of court to the contrary

notwithstanding.

Sec. 914, R. S. U. S.

This section applies to the rules of pleadings. Note

to

Castro V. De Vriarte, 12 Fed. 250, citing:

Taylor v. Brigham, .*> Woods .*)77;

Leivis V. Gould, V.\ Blatch. 21().

"'I'he phiiiitilY may unite sevei'al causes of action in

the same coiiiplaiut wlum they all arise out of one con-

tract, exi)ress or implied. . . ."
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Sec. 4942 Ball. Washington Code.

Moylan v. Moylan, 49 Wash. 341.

The decision, upon a question of pleading in the state

courts, is under the act of Congress (Sec, 914, R. S. U.

S.), binding upon this court.

Taylor v. Bngham, Fed. Case 13,781.

'^The sufficiency and scope of pleadings and the forms
and effect of verdicts in actions at law, are matters in

which the circuit courts of the United States are gov-
erned by the practice of the courts of the state in which
they are held."

Glenn v. SimimerSy 132 U. S. 152.

The order requiring plaintiff to elect between its

two causes of action was prejudicial to plaintiff.

The issues tendered by these two causes of action

were distinct.

In the one on the stated account in addition to proof

of the stating of the account and the agreement to pay,

proof was only required of transactions of a monetary

character sufficient to base an account stated upon.

In the cause for balance of an account for goods sold

and delivered the proof would necessarily have to be

full and complete as to such sale and delivery.

It is true that the nonsuit was granted on the remain-

ing cause of action, on the account stated, on the ground

that the evidence showed affirmatively that no sale or
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delivery had taken place. But as we have argued above

tlie evidence so showing was admitted over plaintiff's ob-

jection and undei* a state of pleadings when the original

contract for sale was admitted as an executed one, and

there was no issue between the parties on that question.

Had there been an issue raised by the pleadings

as to the original contract for the sale of the goods be-

coming an executed contract at the date of such plead-

ings, the plaintiff would have been required to offer proof

in support of its allegations in respect of the same.

But that such an issue would not have been raised

by defendant is apparent from the allegations of th.e

affirmative defenses and counter claim contained in de-

fendant's answer.

When error occurs the presumption is that it is

prejudicial.

In the case of B.ailroad Company v. O'Brien et aU

.119 U. S. 99, the court, through Justice Harlan, say:

*^While this court will not disturb a judgment for an
error that did not operate to the substantial injury of

the party against wliom it was admitted, it is well set-

tled that a reversal will be directed unless it appears
beyond dou])t that the error com])lained of did not and
could not have ])rejudice(l the rights of the i)arty."

And this court in (Uild Mining Co. r. Chciiri/, 1()2

Fed. f)!).*'), at p. (iOO, cited ai)i)rovingly U. P. IL I\\ r. Field,

137 Fed. 14, as Follows:
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^*The presumption always is that error produces
prejudice. It is only when it appears so clearly as to be
beyond doubt that the error challenged did not prejudice

and could not have prejudiced the complaining party that

the rule that error without prejudice is no ground for re-

versal is applicable.'' Citing a large number of cases.

X.

THE COURT EREED IN ENTERING JUDG-

MENT OF DISMISSAL.

If our contentions as above set forth are correct, it

necessarily follows that the court erred in entering judg-

ment of dismissal.

We submit that, for the reasons above given, the

judgment of the trial court should be reversed and the

case remanded with directions to grant a new trial.

Respectfully submitted,

THOMAS, GERSTLE, FRICK & BEEDY,

WILLIAM H. GORHAM,
Attorneys for Plaintiff in Error,








